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!':muant to Section I .  1206 of the Commission's rules, 47 C.F.R. 5 1.1206, this will 
11: . I \  i i ie !lotice that on October 3 .  2002, Pantios Manias, Senior Vice President for Carrier 
R::lalir>n.;. Regulatory and Business Development, Francisco Maella, Vice President for Product 
I),:v.:l:q)rnent & Technical Support, and Stephen Crawford, General Counsel, of El Paso Global 
\ ' : t i \crk.  ("EPGN')); Jonathan Lee and Maureen Flood of the Competitive Telecommunications 
6) ,socialion: and the undersigned participated in a telephone conference with Matthew Brill, 
k i n i  t h c  office of Commissioner Abernathy, to discuss regulatory issues relating to the above- 
:rIt.~~ciiLcd dockets. Consistent with the Commission's rules, EPGN is filing an original and one 
c m  'qy ell !his notice with the Office of'the Secretary. 

t~PGN discussed its concerns in the Commission's triennial review proceeding and discussed 
\ t  iiii' .)i the highlights of its comments and reply comments that filed in these proceedings. In 
~ : ~ ~ : c u l ~ i r ,  k;PGN stressed the importance to its business operations in Texas of continued access to 
&:A ! ibcr unbundled network elements ("UNEs") and high-capacity loop and transport UNEs. 
E 3  12 expressed the view that requesting carriers in the markets EPGN serves would be impaired 
i i  i:oinpzliturs did not have access to dark fiber UNEs, because comparable facilities are not available 
;I ii pmrical matter from third parties, and self-provisioning in most cases is uneconomical due to 

, K I  .:hanclcrislics of deploying dark fiber. 

!'P(;N pointed out that i t  has invested over $500 million to construct telecommunications 
t:::iiitie. in Texas, including deploying equipment to light fiber UNEs, and in deploying its own fiber 
!:!:ijilic:: where doing so is economically erficient. EPGN stressed that for its markets in Texas the 

.- II:, I ;  : : ( i i j , . , : l  ,.,+,j '~~ 
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fth 
1 . 1 ’ ~ ~  : o,>tdins from SBC. 

lem 1 is for service to locations that it can only reach using the 

I P(;N hrther noted ihat it would be economically infeasible to extend fiber facilities to most 
;J! i l \  yispective customers due to the expense and delay inherent in constructing duplicative 
!’*,, ililie:. (including, for example, the need to negotiate access to buildings and construct lateral 
i i  illlies that duplicate the incumbent LEC’s existing building entrance facilities). 

i ;‘en in those instances where EPGN uses SBC dark fiber, EPGN stressed that the vast 
I I / , , I (  mi’it> , I f  its costs are for purchasing, engineering and deploying the equipment to light the fiber 
. r I kn \ e  Wave Division Multiplexers (‘‘DWDM’) and/or Add/Drop SONET Multiplexers), as 
:i::ix.st.d !he initial nonrecurring charges for obtaining the UNE dark fiber or the monthly charges 
!ttt u>inp that UNE dark fiber. Thus EPGN is of the view that dark fiber is the UNE that is closest 
I(, 1W’% Cacilities based competition because the only element the ILEC provides is the unlit fiber, 
~ . i i i c i i  1s ,md always will be the most difficult and uneconomical piece of the network for competitors 
IC . I L ! ~ !  icxte. 

Li’GN also outlined difficulties i t  has experienced in obtaining parity access to dark fiber and 
:iiliei L INEs from SBC in Texas, and urged the Commission to strengthen its UNE rules to protect 
ihl :ii:iiI:bility of network elements on reasonable terms and on parity with the access available to 
ih, iiic!iinbent LECs, and discussed the Arbitration Award by the Texas Public Utilities Commission 
:h>: .iddressed many of these issues. 

II!’<;N provided the participant in the meeting with duplicate copies of the comments it 
~ i i ~ >  I i lcd ‘11 these proceedings as well as other materials. These other materials, included with 
ih:. .. Ictter are a Powerpoint presentation and other documents EPGN used in its presentation. 

Sincerely, 

I 

Joshua M. Bobeck 
Attorney for El Paso Global Networks 

i bl itthew Brill 
I’cte Manias 
Sicphen Crawford 
I~i~iarhan Lee 
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Caution, - Competition Ahead 
1,mes K Glassman 9/23/02 

Ius! when nearly everyone had given up hope of breaking the monopoly in local telephone 
jervil;e competition has suddenly blossomed, and consumers and small businesses around the 
.c.wvy are beneficiaries. 

?e :,Ian sel by Congress in a law enacted six years ago is at last working. More Americans are 
"oosing companies other than the Bells, the longtime monopolies, as their local carriers, and, 

, is  a result of the new cornpetition, prices are falling and quality rising. 

%e Bush Administration, which earlier seemed to be toying with the idea of giving up On 
.o:npettlion - both in local service and in high-speed Internet access, or broadband -- now has a 
wic:ess on its hands. So do members of Congress of both parties going into the mid-term 
i%!ctions After all, there's nothing elected officials like to brag about more than policies that 
; .a~t :  noney for consumers. And with telecom, they deserve bragging rights. 

t h !  lbe game isn't over The chairman of the Federal Communications Commission, Michael 
Powell. has some important decisions lo make, and at least one of the giant Bell companies IS 

i~y 'ng  to use its clout to halt the progress. But. as Business Week put it. "If Powell abandons the 
m3rcach of the 1996 law and gives the Bells the rules they want, he may well cut off 
i oinJetition just as it's getling good " 

! {ow good? By the end of June, thanks to a process called UNE-P, the Bell's competitors had 
q n e d  up customers for 7 7 million telephone lines, a gain of 33 percent, in just six months. 
. js t  two and a half years ago, the competitors had fewer than a half-million lines. 

: I h E ~ ~ ?  stands for "unbundled network element platform." It's telecom gobblydegook, but it's 
i i i a i  'he Telecommunications Act of 1996. passed overwhelmingly by both parties, allowed 
competitors. paying a reasonable price. to use UNE-P lo hook up to the local Bell network. That 
r elwork. of course, was built over a century by the original nationwide monopoly, American 
: elepaone 8 Telegraph Co., with the help of government subsidies and protection. ATBT 
naneged the lines in a kind of public trust 

;blith !he ATBT breakup two decades ago, the local system was bequeathed to seven regional 
Eel1 rr'onopolies (now, through mergers, just four) while ATBT went into the long-distance 
tubllless 

L m g  tiislance was opened up to competition, with companies like MCI and Sprint getting their 
s w t  by leasing ATBT's long-distance lines, then, after gaining a foothold, building their own 
fac:lilies The result was higher quality and lower prices - down 40 percent since 1992 alone, 
according to the FCC. The 1996 law applied the same leasing model - in this case called UNE- 
F ~ IC, :oca1 service, in hopes of gaining similar benefits from competition. 

EL: ~ i i t i ~  lately. local competition hasn't happened - mainly because of lawsuits and foot- 
d,agylng by the Bells - and as you would expect In a monopoly market, rates have risen and 
s*!rmx! detenoraled. Now, much of the underbrush has been cleared, and state public utility 
c~lnim.ssions are paving the highway to competition by setting sensible UNE-P prices. 

Ahicniyan led the way more than a year ago and Illinois. New York. Indiana, New Jersey, 
='3lifornla and Ohio have followed. The Bells' competitors have responded by offering service in 
' h s e  states and several others with hopeful prospects. and the Bells have countered, 



wambling to retain customers by cutting prices and boosting sewices, 

The xocess is no mystery It's called free-market competition, and it's at the heart of the 
sconomy philosophy of the Bush Administration - and of most members of Congress. 

-leres a concrete example: In June, the Grand Rapids (Mich.) Press reported. "Pushed by a 
graw'ng number of competitors, SBC Ameritech. the state's dominant local-phone provider, cut 
'he price of its basic local-call plan by one-third and lifled the limits on local and toll calls in other 
&3ris " Savings for Michigan consumers: $26 million. In 1999, competitors had only 4 percent of 
Wci-iigan's local lines. Today, they have about 15 percent. 

3onTnents by executives from Verizon. Qwest and BellSouth indicate they can live with UNE-P. 
:EO Ivan Seidenberg. for instance, "assured investors that UNE-P wouldn't hurt Verizon's 
4r.ai:ses right now," according to Communications Daily on Sept. 10. 

4frer all. as UNE-P lets competitors enter local service. the law (under Section 271) allows the 
,3ells io get into long distance. which so far has provided the Bells with more than they have lost 
)I- the local side. In a recent report, Lehman Brothers noted, "BellSouth emphasized that their 
'wccess in entering the long-distance market through the 271 approval process offer a 
:onsiderable advantage over the UNE providers." BellSouth, by offering a bundle of local and 
orig-distance services. believes it has an appealing package to sell customers, which "will 
nviate the need for a major change in UNE regulations." 

3 ~ t  SBC Communications. which seems to have dropped the ball on developing the competitive 
or,al-plus-long-distance packages that BellSouth talks about. is screaming bloody murder and 
,naklrlg extravagant claims about the damage UNE-P is doing. 

 haws to the mandated rates, complained Edward Whitacre. SBC's chairman, his company's 
lnari(:ial situalion is "a downward spiral" that "will lead to the ultimate demise of our network." 
HLt Ihat's nonsense. Certainly, life is a lo1 easier when you're a monopoly, but recent reports by 
:ies:ment firms show that SBC . which is the regional Bell for the Midwest, West and 

Sodbwest and has investments in 25 phone companies internationally, from South Africa to 
Liroguay - is alive and well 

Anlor-g the top 30 companies listed in Fortune's annual survey, SBC was number-one in profit 
1-iargin, earning 16 cents on every dollar in sales. The average company in the Fortune 30 
taineb less than 5 cents on the dollar 

t , i  n recent presentation to stock analysts, Whitacre bragged about SBC's rising wireline profit 
r'iargins - mosi recently 42 percent. In fact, all of the Bells have excellent prospects. As Value 
t me analyst David Reimer put i t ,  Bell "stocks should be able to break out of their current funk, 
given the companies' significant market scale and ability to further pursue the more promising of 
qc,wtl; avenues." Value Line, as of its latest report (July). rated SBC "A-plus'' for "financial 
slrrngth" and calculated SBC's return on capital at a hefty 17 percent, compared with an 
averaye of 4 percent for the industry. 

;enman Brothers told clients last month thal the Bells are "expected to deliver strong free cash 
fiow growth over the next five years" and rated SBC "outperform" (that is, expected to do better 
t i  a 1 !he market as a whole) Of 23 analysts surveyed by Yahoo, 12 rate SBC a "strong buy" or 
" I u I /  m d  none rates it a "sell " 

bai,JI3 Line estimates that SBC's earnings will continue to rise this year to $2.45 a share - that's 
u . )  'romjust 86 cents in 1986. SBC's cash flow is a whopping $18 billion, according to Value 
L n c  zonsiderably higher than that of giants like Microsoft, Wal-Mart and General Motors, 

r ie oblective of Whitacre and William Daley, the former chairman of AI Gore's presidential 



:ampaign who is now SBC's president, is to gel Congress or the FCC to pre-empt the stales 
3rd jack up the rates that consumers pay According to the Detroit Free Press, SBC is trying to 
,righren Michigan policymakers into raising rates by using one of the oldest tricks in the 
:orPorate playbook: threatening that the company will have to lay off some of its 16.000 
,?rnployees in the state. 

4 p ! ! ,  that's nonsense. If SBC loses business to compelitors, it might have to lay off workers. 
i31,t. meanwhile. those same competitors will be hiring workers - perhaps the same people In 
act , f  local service grows as competitive as long distance, then the total pie -that is. the 

, ~ ~ i o u n l  of local business in general - will expand, and. overall, jobs should increase. 

i : j  ! x e .  however, that SBC - and the other Bells -have a real fight on their hands. That's what 
.finpetition is all about. And that's great for consumers. In July, SBC's Illinois subsidiary 
iniounced a major rate cut, and in August, SBC's Ohio subsidiary introduced "significant cost 
: . a m p  [for] approximately 96,000 small businesses." 

one of the Bells' new competitors on the local scene, expects to offer service to half of 
lie E3ells' residential customers by the end of this year, entering states like California and New 
, eisey In New York. where Verizon was once a rock-solid monopolist, AT&T offers unlimited 
i, icai ,calling for $19.95 a month Consumer Reports quoted a study finding that, thanks to the 
! ew competition, consumers in the state reduced their bills by nearly $13 a month. 

. ildying from these results, Business Week is right to warn that changing to "a regulatory 
s,ctienie that ensures rich profits for the Bells alone is likely to hit consumers in the wallet - and 
slow mnovation even more." 

7 he Bells have traditionally focused their attention on lobbying and lawyering rather than on 
iiinovation and customer service. Competition is a new and scary development for them, and 
heir aim over the past six years has been to kill it off- not by offering cheaper and better 
rircducts but by persuading politicians and filing lawsuits. 

;Larely the Bells' arguments are growing threadbare. For example, they claim that UNE-P is 
cnl,! .'synthetic competition " But the Bells currently provide long distance service to customers 
t v  .,easing lines from incumbents in precisely the same process. Discounts to the Bells from 
c3mpanies like Sprint and AT&T range from 55 percent to 70 percent. (In fact, some securities 
aiialysts encourage the Bells to embrace the idea of leasing out their local lines as a source of 
extra income, rather than reflexively opposing the idea as a threat.) 

l r  ttme. competitors plan to build their own local networks, thus developing what is called 
"lacilities-based" competition. But, according to a recent report by the investment firm Stephens, 
I r ,c  "!ne FCC is likely to keep the current system, thus allowing CLECs [that is, the Bell 
c:mipelitors] to accumulate a customer base large enough so that competition can truly take 
hold The 'build it and they will come' facilities-based approach has obviously not worked as well 
as  planned. We believe the FCC will recognize this failure and allow the UNE-P CLECs to build 
e'iougn scale so that a gradual transition to a facilities-based network can be done." 

Let's hope so. Chairman Powell has a momentous decision to make. He has been wise to 
3ds:pone action until he could see the lay of the telecom landscape. Thanks to actions on UNE- 
.p sy the states - with Massachusetts, Pennsylvania, Minnesota, Maryland and many others 
ehpecled to follow leaders like New York and Michigan - competition is working at the local 
!e J ~ I  

5 ! : !  eternal vigilance is the price of telecom freedom. Some lawmakers on the Hill could try to 
n:;ert language in appropriations bills that would gut the work of states that are setting wise 
,JNE-P rates The Bush Administration. which stands to benefit from this consumer-telecom 
%CCeSj. must throttle any Of these attempts, and it would be a disaster if Michael Powell, the 



ion c;f the Secretary of State, were to panic and overturn a major policy achievement for the 
J in~ lr  House 

: I  !k end.  It appears the Bells are going to have to compete - in long distance, broadband and 
oca1 service - whether they like i t  or not. The winners in telecommunications will be 
mtrepreneurs and innovators, not monopolists. Of course, the biggest winners of all are 
,\merica's consumers and small business owners, who, in these tough economic times, are 
';tarttng to enjoy the benefits of lower telecom rates and better services --just as the advocates 
,i competition in the Administration and Congress have been saying all along. 

u y ~  ,chi 3 2002 Tech Central Slatlon - w lechcenlralstation corn 



DARK FIBER: TEXAS SEES THE LIGHT 
t I Paso Ketworks LLC ("EPN'') recently arbitrated the terms and conditions for its unbundled 
access tr, SBC's dark fiber in Texas with SBC's ILEC affiliate SWBT. In that proceeding, the 
arhiirators rejected SBC's attempts to curtail the availability of dark fiber, to restrict how UNE 
dcrh fiber could be used, to conceal information regarding dark fiber deployment, and to impose 
onerous mtrictions on when dark fiber would be deemed available. These decisions are 
iivp,)rLai!1 considerations for the FCC as it considers arguments from the RBOCs suggesting that 
< ,E C s lire no longer impaired without access to dark fiber. The evidence from Texas clearly 
s l~o \vs  that impairment remains. Further, the EPN Award reveals that SBC, by restricting access 
I ( ,  diirh liber. has stifled the growth of competition over the last three years. Now that 
cc'mpetiiion is beginning to take root i t  is critical that the FCC allow it to grow as envisioned by 
('LqGresa when i t  passed the 1996 Act. 

SUMMARY OF SIGNIFICANT POINTS TAKEN FROM TEXAS PUC 
REVISED AWARD IN THE ARBITRATION BETWEEN EPN AND SBC 

('LECs in Texas are Impaired Without Unbundled Access to Dark 
Fiber 

Yondiscriminatory Access to UNE Dark Fiber lncludes Access to 
Irnspliced or  Unterminated Fiber and the ILEC Must Splice or  
Terminate that Fiber for the CLEC ILECs Must Provide Access to All 
Loops 

( LECs May Access lLEC Dark Fiber at Existing Splice Cases 

Splicing or  Terminating a Dark Fiber does not Constitute 
'Construction' of a Network Element 

4ccess to LINES i s  Meaningless Without P a r i 5  Access to Information 
Regarding the Location of Such UNEs 

I 'se Rcstrictions on UNE Dark Fiber are Unwarranted 



I:! Paso Networks, LLC 
F*.:(' Briefing on  EPN-SBC 
.T . - x a  Dark Fiber Arbitration Award 

October 3, 2002 

('LECs in Texas are lmpaired Without Unbundled Access to 
Dark Fiber 

T / IC  4rhitrators refuted SBC claims that EPN's proposals for access to UNE dark fiber to 
p;ocailie wholesale services violated the policies and intent of the 1996 Act. SBC had argued that 
L!~,c ';pecial Access market was mature and competitive and thus CLECs such as EPN were not 
iiripaired without access to SBC dark fiber to serve that market. SBC contended that the market 
h;rd changed since the Texas PUC issued its Waller Creek Award in 1999, but the PUC disagreed 
a:rd upheld EPN's ability to use UNEs including dark fiber to provide wholesale services to other 
tt~leccminunjcations carriers. The PUC's 1999 Waller Creek Award made important 
t!c-tt.rr?iinations. based on testimony and other evidence, that competition would benefit if CLECs 
c:su:d use UNEs including dark fiber to provide wholesale telecommunications services to other 
ti'ieic,mrnunications carriers. 

7 :le 199U Waller Creek Reconsideration Order stated that CLECs could use dark fiber and other 

1 T C  s that were not serving the end user, because otherwise EPN would be "precluded from 
c!i'fering what may be a valuable and competition-enhancing service." Docket 17922 & Docket 
20258, Order On Reconsideration Of Second Order On Appeal Of Order Nos. 9 And 2, Tex. 
P' J t ' ,  June 1999 at 10. 

ti:\ i s d  Arbitration Award at 23-24 (footnotes omitted): 

to provide telecommunications sewice to other telecommunications carriers including 

'7w 4riiirurorsfind ihui ihe issue oj'wheiher EPN can use UNEs in combinaiion with its own 
f(icf/iric,< to provide wholesde services wus decided by the Commission in the Waller Creek 
.-~:-h;iroi;on. In Waller Creek, rhe Commission specifically concluded that Waller Creek "can use 
I V F  durk.fiber (or other CINES) 10 carry rraffic for  any other telecommunications provider 
t gtrrdless v fwho is serving rhe rerail, local end use customer. I '  The Arbitratorsfind that SWBT 
hri.5 nor provided sufficieni urgumeni or evidence to justify afinding contrary to the 
( 'inir?ris.\.ion's holding in Waller Creek. Therefore, the Arbitratorsfind that EPN may continue 
10 purchase Uh'Es and use rhem. alone or in combination with their own faciliiies, lo provide 
\ I  wdcJw;e ,services 10 other pr0vider.r. '' 

1 'E: Imivided evidence that without access to unspliced dark fiber, EPN would be impaired in its 
ahi!;r\ tr: provide service. Between I999 and 2002 almost 60% percent of all EPN orders for 
d x h  tibrr loops required splicing. Absent SWBT's obligation to splice, EPN would have been 
uiiahle to serve those customers. The Arbitrators rejected SBC's rationale for denying EPN 
access to unspliced or unterminated dark fiber. The Arbitrators reached a similar conclusion 
regarding unterminated dark fiber. 

R::viscd Arbitration Award at p. 139-140 (footnote omitted): 

-2- 



E.! I'aso Vetworks, LLC 
F C ( '  Briefing on  EPN-SBC 

~ .:xas Dark Fiber Arbitration Award - 
October 3,2002 

11 ith wpard io insiances where UNE darkfiber is deployed aspari ofSWBT's network, but not 
.s!dr~ .rd cnd-to-end, ihe Arbitratorsfind that SWBT has an obligaiion io provide that unspliced 
i :YE ilurkfiber io EPN andsplice it upon request; however, EPN musipay SWBTall TELRIC 
( ' i  i s i  7 :rrs.vociated with such splicing activities for the requesied route. The Arbitrators believe that 
1 n3J ,.vo!ild suffir ifSWBT chose io provide only ihat UNE darkjiber which is completely spliced 
il.'iri :he ceniral office io the customer premises. 

L ( q ~ e d . 4 w a r d  at 133 

I~ .mho- the Arhiirators clarifi thai the GNE darkjber ihat SWBT is obligated to provide io 
1: !"i doc,.s not necessari1.v need io be terminaied ai boih ends of ihe route. The Arbitrators 
h(.liLwe thai EPN would be harmed ifSWBT chose io provide only that UNE darkjber  which is 
ir'viirriuicd ai both ends ofthe route. SWBT certainly has the right to deploy its darkjiber in a 
nimncr L.onsisrent with its network deploymeni policies, but ihe Arbitrators do not believe that 
txWiU'' ,~ busine.c.s decisions should limit EPN's ability io obtain UNE darkjiber from SWBT 
€,:'Ti offered evidence that it was impaired without access to dark fiber. EPN further noted that 
both EPN and SBC use fiber to build rings to serve its customers and these rings must have two 
cimpletely diverse paths. SBC argued that only the fiber between the customer and the SBC 
>m iiig Wire Center for that customer should be available as a UNE. The Arbitrators rejected 
S I W ' s  aguments and found that that SBC's fiber between a customer location and a SBC central 
ul 'lim other than the customer's serving central o f ice  was UNE Dark fiber. The Arbitrators 
rezognized that EPN would be impaired without unbundled access to this fiber, and declined to 
aicepi SBC's tortured explanation for denying EPN access to this fiber. 

- Rcviscd -- Award at 133 (footnotes omitted) 

5 IW7 ut p e d  that ihe Commission's CoServ Arbitration Award only applies io darkjiber SWBT 
L i L  e m  u.! ihe primary route. The Arbiirators disagree. In ihe CoServ Arbitration Award, the 
C' ;  vt!mis,vion clarijied the dejinition ojdarkjiber io aide in the equiiable access to UNE dark 
fiiw 111 any inxtance where darkfiber exisis from a wire center io the closest available dark 
fi.iet. i i f iE wiihin a proximiry of a customer premise, the Arbitraiorsjnd ihai SWBT is obligated 
t,, provide rhai UNE dark.fiher to EPN or any requesting CLEC, consisieni with the 25% spare 
( I k i  rulcf The Arbitraiors alsojind that SWBT is obligated io provide UNE darkjiber to EPN, 
M ! i ew  technically feasible, when the route involves more ihan one central oflee. The Arbitrators 
d, not hclieve this requirement wouldpose any harm to SWBTgiven the fact ihat SWBT is 
p r : ) ~ , ! ~ i e d  by the dark fiber revocation provisions coniained in the ICA. 

3ondiscriminatory Access to UNE Dark Fiber Includes 
Access to Unspliced or Unterminated Fiber and the ILEC 

_Must Splice or Terminate that Fiber for the CLEC 
The -2rbitrators rejected SBC's argument that unspliced or unterminated fiber is not available as 

3 ! XE. The Arbitrators required SBC to make such fiber available and splice and terminate 
such fiber upon EPN's request because SBC performs that identical function for itself on a 
r e k ' u a  hasis. 

-3- 



€ Fa<o Yetworks, LLC 
F 8  Y Hnefing on  EPN-SBC 
1 :xas Dark Fiber Arbitration Award 

October 3,2003 

R E \  iszd Award at 133 (footnotes omitted). 

!.irther. the Arbiirators clarify that the UNE dark fiber that SWBT is obligated io 
p o ~ ~ ~ d e  io EPN does not necessarily need to be terminated at both ends of ihe route. The 
A~-bi~r~utr~rs believe thai EPN would be harmed if SWBT chose to provide only that LINE dark 
f!ilr.- which is ierminated at both ends olthe route. SWBT certainly has ihe right to deploy its 
drirt: lihcr in a manner consistent with i ts network deployment policies, but the Arbiirators do not 
hi,liiJvr that SWBT‘s busine,vs decisions should limit EPN’s ability to obiain UNE dark fiber from 
.c W / I  1,  

~ Revised ~- ~p 

SWBT argued that i f  ii were required lo build, splice or rearrange facilities ai the request 
1,:  kP,U capacity would be stranded, service to customers would be delayed, and SWBTS ability 
I ( ’  mwt its carrier of last resort obligations would be impaired. The Arbitrators disagree and 
fiiid rhal SWBT provided no convincing evidence supporting iis claims that service to customers 
M .wlU bu delayed and its ability io meet iis carrier of lasi resori obligations would be impaired. 
.~cldirionolly, the Arbitrators again rely on the 25% spare fiber rule which essentially precludes 
111.1 iiossihility ofstranded capacity of dark fiber. 

7’he ilrhiirators find ihat EPA.’ is similarly not asking SWBT to construct additional 
fiic,iiit;es The Arbiirators agree 
I I  :[ti tY,Y that iermination does not require deployment of any new capital facilities or new 
cI:n>[rui, i ion. The Arbitrators do believe. however, that terminaiion involves fjeld work which 
.Sll‘,?7 ulready does on a daily basis. Therefore, the Arbitratorsfind no harm in requiring SWBT 
I ,  I lct-ininale darkfiber for those facilities that are already in existence. 

EPN is only asking for access to fiber that is already ihere. 

CLECs May Access ILEC 
Dark Fiber at Existing Splice Cases 

Ei’h asked that the arbitrators require SBC to splice EPN fiber to SBC fiber at existing splice 
p,!lnrs upon EPN’s request. This allows EPN to access SBC backbone fiber and build its own 
lil~eral to serve a customer where SBC has no fiber to that customer or has exhausted all capacity. 
11: such clrcumstmces the economics may justify EPN building the lateral from the SBC 
h;+ikhone to the customer but would not justify duplication of SBC’s exiting backbone facility. 
.rife 4rbitrators agreed with EPN and rejected SBC’s position. 

Br\i!S_ed Award at p. 162 (footnotes omitted) 

7he Arbiirators find that SWBT has not supported its argument that the access that EPN 
wiiuc,.!rs is not technically Jeasible. Ii  appears io the Arbitrators that SWBT has ariificially 
<x:rndt.d Et“ k request to mean that EPN is seeking access to points in the network that could 
.no<s:hie .:ause undue harm io SWBT and CLECs alike. The Arbiirators do not read EPN’s 
1.eyui’.v: I C  mean that it seek access at any point. The ArbitratorsJind that EPN is seeking the 
: r h I r i v  IO have its own fiber spliced by SWBT iechnicians to SWBT dark fiber UNEs at existing 
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,./:/it c cases and termination points. SWBT argued that darkjiber cannot be accessed at a splice 
ccisc hecause splice cases are inaccessible points in SWBT’s network. However, the Arbitrators 
firid insufjicient persuasive evidence )om SWBT demonstrating how or why splice cases are 
inxcessible points and that access 10 these points is technically infeasible. 

Splicing or Terminating a Dark Fiber does not Constitute 
‘Construction’ of a Network Element 

r i l e  I1.ECls contend that the Act does not require them to construct new UNEs for CLECs use. 
‘T!Ie I1 Etys also use that narrow limitation on their unbundling obligation to deny CLECs 
nii:a!iingtul access to UNEs in manner that actually permits the CLEC to use the element to serve 
LiMonlets. In the EPN arbitration the Texas PUC rejected SBC’s argument that splicing and 
reinninating dark fiber was construction of a new element. 

Rg\ilsed .\ward at 133 (footnotes omitted) 

CWET a r p e d  rhat it should nor be required 10 consrruct darkjiberfor use as a UNE. The 
-4: hirrutors do not believe [hat obligating SWBT to provide UNE darkfiber as described above 
1% rwd require SWBT to construcr darkfiberfor EPN for  use as a UNE. In the CoServ 
~41-hi:niti~~n Award, the Arbilraiorsfound rhat terminating darkfiber does not constitute 
c~ins:rirciing new rransportjaci1i:ies. Additionally, the Arbitrators also found that CoServ was 
m)1 (iskine for  SWBT to construct additional facilities; CoServ was only asking for  access to dark 
f iber  in riiosefhcilities that SWBT has already deployed. 

Ki vised .-\ward at 133 (footnotes omitted) 

The  41-biira:ors~find that EPN is similarly not asking SWBT to construct additional facilities. 
E!’.h 1.j. only usking for  access iojiber that is already there. The Arbitrators agree with EPN that 
ieiw~irta:ron does no: require deployment ofany new capital facilities or new construction. The 
-Ir,$itrutors do believe, however, that termination involvesfield work which SWBT already does 
i ~ i i  ci dail,& basis Therefore, the Arbitrator.yfind no harm in requiring SWBT to terminate dark 
! i l v r  / o r  ihose,fncilities tha: are already in existence. 

-4ccess to UNEs is Meaningless Without Parity Access to 
Information Regarding the Location of Such UNEs 

IJiider the parties existing agreement EPN has the ability to view SBC’s physical maps that show 
rht hcation of SBC’s fiber network. Despite this ability SBC continually skews the ordering 
pr[lccs\ forcing EPN to submit a series of multiple queries, each for a $250 fee in order to 
Selerminr whether fiber is available. EPN asked the Commission to clarify that SBC’s responses 
1 0  CFh provide EPN with all available information regarding the specific customer location 
-3~iie- than requiring EPN to submit a series of such request and play hide and seek to get UNE 
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dark tiber. In addition, the arbitrators rejected SBC's position that i t  could hide from CLECs the 
!(vation of its fiber under the guise of proprietary information or national security. 

K w x d  Award at 40-41 (footnotes omitted) 

7~he record refrecis ihat SWBT has ihe capability of providing derailed information in 
re:prinsc' io a requesi for.faciliiies io be used ai a pariicular location. Prior to November 2001, 
TIWT provided EPN wiih u spreadsheei with ihe information regarding all ihe faciliiies in an 
tii 'iju i q  1 esponse io EPN .faciliiy checks. SWBT would re11 EPN We don'i have fiber in !his 
!i!#ilJing, but we have ,fiber in these oiher buildings." The record further refrecis ihai SWBT 
nr*n ides ihis level of service io iiselfor its rerail personnel. EPN's wiiness Galvan iestijied as io 
SH'B7s facilig' check praciice. Mr. Galvan iesiified ihai SWBT OSP engineers develop a 
b i o w l d y e  oJ facilities in iheir assigned areas, including planned and work in progress, utilizing 
LII; ieJources to verifv facilities. Therefore, ihe Arbitrators find ihat in response io an EPN 
ful.iiin, c-neck request, SWBT's engineers will derail any and all facilities in or near the building 
thoi ctm bc used for  possible service io the cusiorner. The Arbitrators further clarifv that ihe 
t?ndinx herein requires SWBT io provide EPN wiih informaiion regarding such facilities, even 
H lien ihd  information may be solelji available due io ihe knowledge of ihe SWBT OSP 
Ei!pintvrlsi. 

IY: rhe case offacilities wiihin a mulii-ienant building, ifliber does noi exist to the froor 
.sp:Jcilied by EPN bui is available elsewhere in the building3 SWBT will indicate where in ihe 
hi4 i1Jin.y faciliiies are available raiher ihan responding rhai ihere are no facilities available. 

The Arbiirarors are noi persuaded by SWBT's argumenis and evidence regarding 
.Sil,B7- :r aserrion rha! it should not be required io provide network information for  security and 
p t  .iprirrurj, markeiing concerns. SWBT argued ihai io release all fiber demarcaiion locaiions in 
:I hiriiding discloses customer proprieiary informaiion (CPNI), bur SWBT does not explain 
uiiecjucrrely how ii makes ihe leap from nenvorWfacility informaiion io CPNI. EPN is aiiempting 
IO hrr, unbundled jiber and cannoi reasonably do so wiihoui knowledge of where such fiber 
d . r i , y i ~ .  The Arbiiraiors find a disiinction between facility information and proprielary customer 
iri;oi.marion. EPN is neirher asking for. nor receiving, SWBT markeiing information, but is 
grmted the requisiie unbundledjacility information. The Arbiiraiors find unconvincing SWBTs 
eix;almation regarding securiry concerns over the release of facility rouiing information. SWBT 
vt'rj ,simplistically slated ihai " i f a  person knows where ihai cable is, ihey can certainly access it. 
7hej' can cui communications io hospitals, io police siaiions. lo -you h o w .  cui your 911 service 

Alihough security is a valid concern, ihe 
4i-hitrmors do noi Jind thai it jusilfies resiricting CLEC access io network informarion under 
i h s t ~  ~.ir;umsiances. The Arbitrators find that SWBT may require CLECs lo provide evidence 
!hili the CLEC has insiiiuied an appropriare process for securiy clearance for the CLEC'S 
.nc~s~inncl ihai handle informaiion relaied to SWBT's cable routing. 

easily ihey know ihat route and paih. I '  

- Kcvised -- .\ward at Page 75 
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!‘he Arhih.ulors also contemplute ihe scenario where an EPN engineer may require the 
uivisrunce of a SWBT engineer io gain access Io u part of SWBTS network design. In this 
s io iar io  rhe Arbiiraiors do nor consider rhis type of assistance io be of the “engineering” 
vdricrb’. SWBT certainly is within its own right to restricr access to its network; however, EPN 
~ I I I . ~ !  be allowed an equiruble opporruniry IO do its own engineering work given rhe far: that 
51 ViU I.! no! contracrually obligated io provide engineering assistance to EPN. Therefore, the 
..I ..h:ii-ari~rs also find that SWBT must allow EPN engineers equitable access lo SWBT’S network 
i,i‘Vi-n!urion in lieu of being conrracrually obligated to providing engineering assisrance to EPN. 

ILECs Must Provide Access to All Loops 
SlK rcfuses to provide EPN unbundled access to loop facilities unless those facilities connect 
1112 ( ustomer to the customer’s SBC-designated serving wire center. SBC coined the phrase 
ex route Other Than Normal” or “ROTN”) to describe such loops. SBC claims that such facilities 
arz rtoi unbundled loops. SBC will however allow EPN to access such loops if it also obtains a 
I c L ) ~  between the customer and the SWC. Further, SBC refuses to splice dark fiber on such 
IC!.,~?; even while it splices dark fiber on loops between the customer and the SWC. The 
arhirrator rejected SBC’s attempt to create a distinction among loops based on SBC’s designation 
o: rhc wire center, and rejected the SBC coined phrase of ROTN. 

Riw:szd ,Award at 36 (footnotes omitted) 

7he record reflects rhar rhere are insrances in SWBTS own network where SWBT. for  its 
own purposes, has deployed fiber facilities between a cusrorner premise and a wire center other 
ih, in i h u ~  cusiomer ‘s pre-defined, geographic wire center. To rhe extenl SWBT has facilities that 
ruvic f rom a local ceniral ofice to a cusromer ‘s premises, rhisfaciliry is therefore by definition, 
<i ‘o(ip. SWBT’s concept of route orher than normal (ROTN), is rherefore irrelevant in the 
d,:ei.minution of wherher a.faciliry is a loop. 

lise Restrictions on UNE Dark Fiber are Unwarranted 
Siiice i Yo9 SBC has sought to impose onerous use conditions on CLEC use of dark fiber, 
clainiing that CLECs cannot use dark fiber to provide wholesale service to other 
teiecommunications carriers. As discussed above the Texas PUC rejected this contention in 
i W 9  and affirmed that ruling in the EPN Award. 
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TELRIC PRICES: MYTH & REALITY 

WHAT IS A TELRIC PRICE? 

A TELRIC price compensates RBOCs when they are required to lease their 
facilities to competitors. TELRIC prices are set every three to five years in 
negotiations and, if those fail, by regulators. 

TELRIC prices assume that leased facilities are 100% brand new -- even 
though the RBOCs actually run a network that is mostly decades old and has 
been paid for by ratepayers. 

WHY IS A TELRIC PRICE THE RIGHT PRICE? 

A TELRIC price is the right price because it: 
Promotes facilities-based competition where new entrants can build 
facilities cheaper than the RBOCs. 
Prevents inefficient duplication of networks. 
Compensates RBOCs for use of their facilities at prices -- set, however, by 
regulators -- consistent with prices in competitive markets. 
Protects RBOCs against getting stuck with excessive amounts of 
underutilized facilities. 
Provides a predictable and consistent standard necessary for planning by 
both RBOCs and CLECs. 

IS A TELRIC PRICE LEGAL? 

Yes. The U S .  Supreme Court just recently -- May 13, 2002 -- confirmed that 
the Federal Telecommunications Act of 1996 gives the FCC the authority to 
require that state commissions set TELRIC prices for elements the RBOCs 
lease to CLECs. 

WHY NOT LEAVE LEASE PRICES UP TO THE MARKETPLACE? 

Bad idea. The RBOCs do not want to lease to competitors. Given that the 
RBOCs control the bottleneck networks to which CLECs need access, 
RBOCs would raise lease prices for their facilities so high that CLECs could 
not afford them. This would kill any prospect of local competition. 



TELRIC PRICES: MYTH & REALITY (cant" 

MYTH: COMPETITORS ARE GETTING FACILITIES ON THE CHEAP 

REALITY: NOT TRUE 

Much of the RBOCs' networks is decades old and often has largely been paid 
for by ratepayers. Yet, TELRIC prices assume that facilities are 100% new 
and have never been paid for. This is a good deal for the RBOCs. In fact, 
TELRIC prices are often higher than the RBOCs' "real" costs and are a 
windfall for the RBOCs -- though the RBOCs will never admit this in public! 

Examples of when RBOCs earn windfall revenues: 

RBOCs' empty central office spaces find a new purpose and earn 
RBOCs hundreds of millions of dollars in revenue. 

RBOCs had many empty spaces (basements, floor space, closets) 
in their central offices. These spaces became empty in the 1980's 
and 1990's as newer central office equipment and switches 
became much smaller and replaced bulky older ones. Those 
spaces gathered dust, were used for storage or as overflow for 
administrative tasks After the Act of 1996, many of those empty 
spaces have been leased out to CLECs and earn RBOCs 
unexpectedly hundreds of millions of dollars. 

RBOCs' local loops are mostly decades-old copper cables that 
have in good part been paid for by ratepayers -- CLECs are paying 
TELRIC prices as if they were receiving brand new State-of-the-art 
facilities. 

At least 80% of the RBOCs local loops are copper cables that were 
placed decades ago (many may be 40 or more years old.) Those 
older loops have often already been paid for by ratepayers. When 
CLECs lease loops from RBOCs. they are almost always those old 
copper loops. Yet, CLECs have agreed to pay lease prices as if 
they were getting newly placed, state-of-the-art facilities. The 
difference between the new price and cost of old or paid-for 
facilities is a windfall to the RBOCs. 



TELRIC PRICES: MYTH & REALITY (Cont'q 

MYTH: TELRIC DOES NOT INCLUDE ENOUGH PROFIT 

REALITY: NOT TRUE 

TELRIC prices provide RBOCs a "reasonable" profit on facilities leased to 
C!LECs. In fact, this is a requirement under the ACT of 1996 (Section 251) -- 
it 5 the law! 

But better yet, under TELRIC prices, RBOCs are guaranteed a profit. Now 
these days most business would die for such a guarantee. Surely, there is no 
federal law that guarantees CLECs a profit. 

MYTH: TELRIC DISCOURAGES FACILITIES-BASED DEPLOYMENT 

REALITY: NOT TRUE 

ZLECs have attracted large sums of money from investors and have invested 
.wer $55 billion in their networks since the ACT of 1996. The argument that 
TELRIC discourages investments is simply not credible. It was also rejected 
3y the U.S. Supreme Court: 

"A regulatory scheme that can boast such substantial 
competitive capital spending [$55 billion] in four years is not 
easily described as an unreasonable way to promote 
competitive investment in facilities." 

MYTH: ALTERNATIVE FACILITIES ARE AVAILABLE SO THERE IS NO 
NEED FOR REGULATORS TO SET TELRIC PRICES FOR 
LEASED FACILITIES 

REALITY: NOT TRUE 

There are no alternatives to the RBOCs' facilities for CLECs that want to 
serve broad segments of local markets. If there were, prices would surely 
drop below TELRIC and the expensive and cumbersome regulatory and legal 
battles would stop. CLECs would simply buy from companies other than 
RBOCS. 



~~ COMMENTARY 
Jiy Catherine Yang 

THE DECISION THAT COULD RESHAPE TELECOM 
at a Ion ennufih rate to provide sen,. 
ice arid rn&e hioney Over the past 
tu0 >PAP, .ATT&T has introduced local 
w i n i c e  i i i  eight states, serving 1.5 
milliun customers. And rates are 
comitig doun. In Michigan, incum- 
bent Bell SBC Communications Inc. 
hac shaved local rates ,%% since 
February. when ATBT plowed into the 
mnrhrt. .aT&l' is racing to extend this 
cer\,icr iinti,,naIlj, with an eye to 
huilding i t5  uum network within four 
?pari. "Ilr ipefull~,  the FCC won't 

~~ 

planned spending to  upgrade its 
broadband network ths yea-  brcnuse 
of network-sharing rules. And P o w l l .  
who declined tu comment, is mrrer~ 
that competition will eventually cr,mc' 
6-om wireless companies and satellite 
bared service providers. 

For now, however, Powell's plans 
threaten to create oligopolies. In le 
cal markets, the Bells would a-pin 
reign supreme. In  broadband, t h e  
Bells, with their diflta-subscriber- 
h e  services. would likely divvy u p  

: i k t t t  co:rtllanivc. mainl) the market ulth cable com- 
~ 116' i'r.rm8.r Bells. T h i s  could 
; ' \ t  t r , v m  o clearer path t i l  :: deregulation, 1 call remonop- 
:'x,!ii:. ti,. says. and spur a 
ritut t i - n t 4 e d  investment 
l . ,nkc Tt: Capitol Hill Re- 
! p ~ h i i c ~ i ~ t  wurried about 
~u.di'mi clectinnu. dela) rivals. 

panies. "What Powell calls 

olization," says H. Russell 
Frisby Jr., president of the 
Competitive Telecommunica- 
tions Assn., a group of Bell 

,uk l  a s ;  votes back home. 
: c,iti.:idi.r him a close 

!rierL haut deregulation profits fur the Bells alone is 
<';m'; wlui ." says House 

Sadly, a regulatory 
scheme that ensures rich 

likely to hit consumen in 

FIXING A LAW THAT MAY NOT BE BROKE the wallet-and slow doun 
innovation even more. Con- 

..h ?t-Lt>i'rri I-egulariuti If competition withers. cash-strapped Bells are nearly impossible to a m  a 
profit. This turned Bells and 
local cable companies into 

, mii;.' n:ucll brrriidw unlikely to make big investments anyway. 

.c:irs. though. the Ih4l. pro- 

: , G , S  8 r l . l  IL.ga1 ~ i ~ d t i l ~ ~ c k h .  Hut  r w \ v  For P o ~ e l l .  sun  of Secretary of 
t i ~ . ~ t  ;!.i'i ui,i u l h w  r i va ls  h a w  lmal- Star  ( ' d i n  Powell. the Dresswe to "When YOU have a duouolv. YOU don't 

L a n i p ~ t , "  ~ y s  ATT6T Chairman C. t h r  only hrondband players in  tosin 
thrnugh r e p h  Micharl Amistrong. Pou~ell's approach uould enshrine 

this cozy arrangement. not FIX it. 

aci is immense. The k l k m  industry 
h a  imploded since he took office in  
J a i i i ,  2~01.' An3 thee l l<G@e 
that no.ww-k sharing discourages in- 
vestmmt. l'hey say they won't invest 
in massive liber-optic upgrades, 
w~inng hmadhand tcl millions of h e r -  
im homes, if they have to share 
these ncturirks tilth cornpetitom at 
cut-rate pnres. BellSouth Corp says 
it druppcd W5 million worth of 

~~ ,~ ~ .., , ", ~ ~ ~ ~~ ~ I ~~ 

have aggressive competition on 
pn:g&ays ~ ~ a r l q s ~ . . G o l r i n . +  ~ . 
broadband analyst at Forrester Re- 
search Inc. And if Pouell's reforms 
drive prices up, many of the same 
politicians who are clamoring for 
deregulation will he pounding on his 
door again, calling for price relief. 

Yang couers lelecommu?izcai,io,is 
from Wa.st+qton. 
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Broadband Regulation Thoughts 
& 

B 
broadband availability 

s do not need r l iefts enc 

60-80% of BOC’s custC)mers 
available 
Pricin and content are th issue, not 

and ubiquity 

current ILEC network unbund l in r  
requirements 

broad E and availability 
ompetition drives low prices, good content 

. ,I Proposed Rulemakings should not effect 



ndled Network 5 
ehp 

LINE5 lrtillee excess BOK capacity 
High cdp$c11y loops  AI^ Ir anspurt, IT IUS~ stay ~ i n k ~ ~ ~ t ~ d l e ~  
a s  UPdEs to allow cotnpetitian 
Fw-ity for BOC competitors should he eijfe,rc;ed 

Wholesale competition has shown to be vital 

BOC monopoly control over metro routes is key 
bottleneck 
Intermodal competition is virtually nsn-existent 
Dark fiber and other UNEs require major capital 
investment and should be protected 

Network and information accessibility 

Retail competitors need more than one supplier 



Dark Fiber UNEs 

eq u I res the st capital inve 
from the CLE 
Dark Fib r UNEs c nnot exist if BQCs are 
not required to splice (just like D 
conditioning)-Supported by several states 
BOCs should not be allowed to deny 
the ability to offer diverseh-edundant routes 
to their customers 

eq uire “network neutral” engineering 
vironmen t 
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